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Court of Appeals of the District of Colombia. 


No. 3042. 

Rose Keeling Hutchins, Appellant, 

vs. 

William J. Dante et al. 


a Supreme Court of the District of Columbia. 

Tn Equity. No. 30188. 

William J. Dante, Trustee, Plaintiff, 

vs. 

Stilson Hutchins, Rose Keeling Hutchins, Walter S. 
Hutchins, Lee Hutchins, Mildred Rogers, Infant; William J. 
Dante, Administrator, etc., and Collector, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers! were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 

1 Petition of Lee Hutchins for Loan of $50,000. 

• Filed September 14, 1916. 

In the Supreme Court of the District of Columbia. 

No. 30188. In Equity. 

William J. Dante, Trustee, 
vs. 

Stilson Hutchins et al. 

The petition of Lee Hutchins respectfully represents as follows: 

1. That he is one of the heirs-at-law of Stilson Hutchins, deceased, 
and is also named as legatee in all papers on file in this Court, or 
known to exist, purporting to be wills and testaments of said Stilson 
Hutchins. 

1—3042a 



2 ROSE KEELING HUTCHINS VS. 

2. That as heir-at-law, he is entitled to one-third of said estate, 
after deducting the widow's share as fixed by law, in the event that 
said Stilson Hutchins should be ultimately adjudged to have died 
intestate. 

3. That by the construction most unfavorable to petitioner of any 
one of the paper writings purporting to be wills of Stilson Hutchins, 
this petitioner is now entitled to not less than twenty per cent of the 
income from said estate, amounting at this time net to not less than 
the sum of $336,000. 

4. That petitioner is informed and believes that this said Trustee, 
William J. Dante, now has in hand, uninvested, cash belonging to 
said estate, amounting to $80,000,—which said sum is deposited in 
bank and drawing not more than three per cent interest. 

5. That petitioner having certain heavy demands upon 

2 him for cash to meet requirements of his business, desires to 
borrow the sum of fifty-thousand dollars ($50,000) upon the 

security of his share in said estate, for the period of five years, and 
that he prefers to borrow the same from the estate instead of borrow¬ 
ing it elsewhere, in order that the estate may have the benefit of the 
investment and the interest thereon. 

He therefore prays: 

1. That the Trustee, W illiam J. Dante, be authorized, if in his 
judgment the interest of the estate will be subserved thereby, to loan 
to the petitioner from the uninvested funds in his hands, the sum of 
fifty thousand dollars ($50,000) at six per centum per annum, to be 
secured by deed of trust in form and terms satisfactory to said Trus¬ 
tee, upon all the interests of petitioner in the said estate. 

2. That he may have such other and further relief as to the Court 
may seem fit and proper. 

LEE HUTCHINS. 

State of New Hampshire, 

County of Belknap, ss: 

I do solemnly swear that I have read the foregoing petition, by me 
above subscribed, and know the contents thereof; that the matters 
and things therein stated by me are true and those stated upon in¬ 
formation and belief, I believe to be true. 

LEE HUTCHINS. 

Subscribed and sworn to t>efore me this 12" dav of September, 
1916. 

[seal.] CHARLES L. PULSIFER. 

My commission expires March 21, 1921. 

Please take notice that on Tuesday, the 26th day of Septem- 

3 ber, 1916, at 10 A. M. or as soon as Counsel can be heard, we 
will call the above petition to the attention of the Court and 

ask for an order in pursuance of the prayers thereof. 

WM. G. JOHNSON, 

MYER COHEN, 

Counsel for Lee Hutchins. 
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Answer of William J. Dante, Trustee. 

Filed September 25, 1916. 

******* 

The answer of William J. Dante, Trustee, to the petition filed 
herein September 14, 1916, by Lee Hutchins, respectfully shows: 

1, 2. Tie admits the averments of paragraphs one and two of said 
petition. 

3. He admits that by the construction most unfavorable to said 
Lee Hutchins under any one of the pa per-writings purporting to be 
wills of Stilson Hutchins, said Lee Hutchins will be entitled to not 
less than twenty per centum of the income from the estate left by 
Stilson Hutchins. The total net income derived from the real estate, 
from April 21, 1912 to the present time, has been about Two hun¬ 
dred and twenty thousand dollars; and the total net income derived 
from the personal estate, during the same period, has been about one 
hundred and sixteen thousand dollars, if payments which have been 
made on real estate mortgages out of said income be not deducted. 

4. He admits that he has now on hand about eighty thousand 
dollars in this trust estate, which said sum is deposited in hank and 
most of which is drawing interest at three per centum per annum. 

It is necessary for the conduct of the business of the trust 
4 estate to have a currer v checking account of at least ten o r 
fifteen thousand dollars drawing no interest. 

5. In view of the needs of the estate from time to time, making 
it necessary that considerable cash should he at all times on hand or 
readily available, of which the Court is well aware, be submits to the 
judgment of the Court the question of what amount is appropriate 
to he loaned to said Lee Hutchins at this time. He recommends, 
however, that the period of the loan for such amount as the Court 

mav determine, be three vears instead of five and that the interest 

«. ' _ 

be payable semi-annually. 

Sept. 26, 1916. 

(He is of opinion that a loan of $40,000 would be justified. 
W. J. D.) 

WILLIAM J. DANTE, Trustee. 

GEO. E. SULLIVAN, 

Attorney for William J. Dante, Trustee. 

District of Columbia, To wit: 

I, William .T. Dante, being first duly sworn, depose and say that I 
have read the foregoing answer by me subscribed, and know the 
contents thereof; and that I verily believe the facts therein stated to 
be true. 


WILLIAM .T. DANTE. 
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Subscribed and sworn 
A. D., 1916. 


t< 


> before me this 25th day of September, 

J. R. YOUNG, Cl’k, 

By F. E. CUNNINGHAM, 

Ass’t Cl’k. 


5 Answer of Rose heeling Hutchins to Petition of Lee Hutchins. 

Filed September 26, 1916. 

******* 

Rose Keeling Hutchins in answer to paragraphs one, two, and 
three, admits all of the averments therein, save and except those 
relating to the amount of petitioner’s interest, and the amount of 
the present accumulated net income of the estate—As to those alleged 
facts she is not fully advised. 

Respondent admits there is now in Dante’s hands as trustee un¬ 
invested cash amounting to over $80,000; and according to her in¬ 
formation and belief the fund in hand is, or should be, over $135,000 
(over $44,000 was advanced, temporarily, to the Collector to assist 
him in transferring a collateral loan from Concord N. II. to \\ ash- 
ington, D. C. with directions to return the money advanced to the 
trustee account.) 

Respondent has no knowledge of the truth of the averments in 
the fifth paragraph of the petition, but in further answer thereto 
says she has no objection to the interested parties borrowing their 
quota—but only after they have returned to the estate property un¬ 
lawfully held by them: 

That Lee Hutchins is unlawfully withholding from the estate 
certain shares of the Columbia Peanut Company valued by Dante 
in 1910 at over $75,000 and has received and appropriated to his own 
use all income therefrom which, from such knowledge a** she has 
been able to gather has been between $7,500 and $10,000 a year. 

That he is also withholding from the estate certain shares of stock 
of the Fisher Art Company valued at $25,000. 

That in 1911 after he secured said stock he connived at the re¬ 
moval from this jurisdiction of all said Company’s property 

6 which at that time was valued at several hundred thousand 
dollars; and at that time said Company was indebted to the 

Stilson Hutchins Estate to over $40,000; that since the said prop¬ 
erty was removed from Washington it has disappeared and no part 
of this indebtedness has been paid. 

That he is also in possession of the property in New 7 Hampshire 
containing 500 acres or more, known as “Governors Island’’, valued 
by deceased at $200,000 and has been receiving all the revenue 
therefrom since the death of Stilson Hutchins. 

That he is also in possession of a certain house and farm land in 
the State of Maryland valued at $50,000, the legal title to which 
stands in his name, but claimed bv decedent as part of his estate and 
he has mortgaged said property for his own benefit. 
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That under tlie 1908 Will now offered for probate he is entitled 
to 20% of the income less one-third which is by the will directed to 
be used in liquidation of the indebtedness of the estate, and re¬ 
spondent is entitled to 40% less one-third with the right at any time 
prior to a will being probated to demand full one-third of the in¬ 
come—that heretofore there has been loaned to respondent at the 
rate of $15,000 a year out of the net accumulated rents—that pro¬ 
vided Lee Hutchins first accounts for the property and income there¬ 
from that he is withholding, she has no objection to a loan or loans 
being made to him on the same basis, that is at rate of $7,500 a 
year—but until such accounting is had she objects to any loan be¬ 
cause it is impossible to ascertain what his rights are in the net 
rents in the hands of the trustee. 

Respondent further avers that in justice to all of the parties 
7 interested in this estate that the trustee should be authorized 
and directed by a general order, to from time to time upon 
demand loan to each of the parties their minimum proportionate 
part of the accumulated net income from the estate then on hand. 

ROSE KEELING HUTCHINS, 

Respondent. 

JOHN C. GITTINGS, 

Attorney for Rose Keeling Hutchins. 

State of Rhode Island, 

County of Newport, ss: 

1 do solemnly swear that I have read the foregoing answer by me 
above subscribed, and know its contents; that the matters and things 
therein stated by me as true are true and those stated on information 
and belief I believe to be true. 

ROSE KEELING HUTCHINS. 


Sworn and subscribed to before me the 24th dav of September 
1916. 


E. O. RIGGS, 

Notary Public, [seal.] 


Decree. 

Filed September 26, 1916. 

******* 

This cause coming on to be heard upon the petition of Lee Hutch¬ 
ins, filed herein on the fourteenth day of September, 1916, and the 
answer of said William J. Dante, trustee, as amended at the bar by 
leave of the court, and the answer of the defendant, Rose Keeling 
Hutchins; and it appearing to the court from the Registered 
8 mail receipts filed herein that all parties in interest were duly 
notified of this application and of the time of hearing thereof 
on September 15, 1916, but that none other has appeared or an¬ 
swered, it is, by the court, after hearing counsel for petitioner and 
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the said trustee and the said Hose Keeling Hutchins, this 26th day of 
September. 1916, adjudged, ordered and decreed that the said Wil¬ 
liam J. Dante, trustee is authorized and directed forthwith to loan 
to Lee Hutchins the sum of forty thousand dollars ($40,000.) and 
take therefor his promissory note for said sum payable to the order 
of said trustee on or before three years after date of said note bear¬ 
ing interest at the rate of six per cent per annum, payable semi¬ 
annually. and secured by an assignment and deed of trust upon all 
the right, title and interest of said Lee Hutchins, in the estate of 
Stilson Hutchins, deceased, whether as a legatee, devisee next of kin 
or heir at law, in and to the estate of Stillson Hutchins; deceased, 
said right, title and interest securing said loan to be free and clear 
of all other liens, encumbrances and assignments, if any, at any time 
or manner created by said Lee Hutchins upon his said interest in 
said estate. 

WALTER T. McCOY, Justice. 

From the foregoing order appeal is noted, in open court, by Rose 
Keeling Hutchins, and the penalty of the bond for costs on such 
appeal is hereby fixed in the sum of Five Thousand Dollars 
($5,000), if to operate as a supersedeas, or One Hundred Dollars 
($100.) if for cost bond only. 

WALTER I. McCOY, Justics. 


9 Memorandum. 

October 17, 1916.—Appeal Rond of Rose Keeling Hutchins ap¬ 
proved and filed. 


Assignment of Errors. 

Filed October 23, 1916. 

******* 

1. The Court erred in authorizing a loan of $40,000 to Lee Hutch¬ 
ins out of the trust fund in the Trustee’s hands without first ascer¬ 
taining as a fact the minimum interest of Lee Hutchins in said 
fund. 

2. The Court erred in authorizing a loan of $40,000 to Lee Hutch¬ 
ins out of the net accumulated rents then in the Trustee’s hands in 
that, under the pleadings then before the Court, it was apparent that 
said loan was in excess of said Lee Hutchins’ minimum interest in 
said net accumulated rents then in the hands of the Trustee. 

JOHN C. GITTTNGS, 
Attorney for Rose Keeling Hutchins. 



WILLIAM J. DANTE ET AL. 


( 


Designation of Record. 

Filed October 23, 1916. 

******* 

John R. Young, Esq., Clerk. 

Sir: In making up the Record on the appeal of Rose Keeling 
Hutchins to the Court of Appeals from the order passed by Mr. Jus¬ 
tice McCoy on the 26th day of September, 1916, authorizing and 
directing William J. Dante, Trustee, to make a loan of 

10 $40,000 out of the trust funds in bis hands to Lee Hutchins, 
please include the following: 

1. Petition of Lee Hutchins for a loan of $50,000, filed September 
14, 1916. 

2. Answer of Rose Keeling Hutchins to petition of Lee Hutchins, 
filed in the Cause September 26. 1916. 

3. Answer of William J. Dante, Trustee, to petition of Lee Hutch¬ 
ins, filed in the Cause September 26, 1916. 

4. Decree of the Court of September 26, 1916, authorizing loan to 
Lee Hutchins and the appeal therefrom. 

5. Memorandum of the bond on this appeal. 

6. Assignment of Errors. 

7. This Designation of Record. 

JOHN C. GITTINGS, 
Attorney for Rose Keeling Hutchins. 

11 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
10, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 30188 in Equity, wherein 
William J. Dante, Trustee, is Plaintiff and Stilson Hutchins, et al. 
are Defendants, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 14th day of November, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R, YOUNG, Clerk . 

Endorsed on cover: District of Columbia Supreme Court. No. 
3042. Rose Keeling Hutchins, appellant, vs. William J. Dante 
et al. Court of Appeals, District of Columbia. Filed Nov. 25, 1916. 
Henry W. Hodges, clerk. 
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(frnirt of Appeals 

DISTRICT OF COLUMBIA 

OCTOBER TERM, 1916. 

ROSE KEELING HUTCHINS, Appellant , 

vs. 

WILLIAM J. DANTE, TRUSTEE, and 
LEE HUTCHINS, Appellees. 

Number 3042. 

STATEMENT OF THE CASE. 

This is an appeal from a decree (passed over appel¬ 
lant’s protest), the effect of which was to authorize tin* 
Trustee to loan a part of appellant’s funds to Lee 
Hutchins, her enemy, without any proper security, when 
it was evident that a part of the funds so loaned would 
he needed in the near future for a loan to appellant. 

On the 14th of September, 1916, the appellee, Lee 
Hutchins, filed a petition (Record, pages 1 and 2l. 
wherein he recites that as heir-at-law he is entitled to 
one-third of the decedent’s estate after deducting the 
widow's share, provided Stilson Hutchins died intestate, 
and under the construction most unfavorable to him of 
any of the paper writings purporting to be the will, 
that he is now entitled to not less than 20 per cent of 
the net income from said estate, amounting at that time. 



ht» avers, to $&>(>.000; that In* has heavy demands upon 
him for cash to meet the requirements of his business 
and In* desires to secure a loan of $50,000 for live years 
upon the security of his share in the estate, and that he 
prefers to borrow from the (‘slate instead of elsewhere 
in order that the estate may have the benefit of the in 
vestment and the interest thereon. There is a prayer 
that llu* court authorize the Trustee, Dante, to make 
the loan from the uninvested funds in his hands, for 
live years, at the rate of G per cent per annum. (Record 
page 2.) 

The Trustee, Dante, tiled an answer stating the net 
income derived from the real estate from the death of 
the deceased up to that time was $220,000; that he then 
had on hand $80,000, and recommended a loan of $40,000 
for a period of three years. 

Appellant, answering the petition, stated she had no 
knowledge of the truth of the averments of Lee Hutchins’ 
necessities or desires; that she had no objection to the 
interested parties borrowing their quota, but only after 
they had returned to the estate property unlawfully 
withheld by them; and she averred that Lee Hutchins 
was withholding from the estate certain shares of the 
stock of the Columbia Peanut Company, valued bv the 
Trustee at over $70,000, and that he has appropriated to 
his own use all of the income from that stock which from 
the best information she has been able to obtain has 


been between $7,500 and $10,000 a year (between $20,000 
and $40,000 since decedent’s death) ; that he is also with¬ 
holding shares of stock of the Fisher Art Company, val¬ 
ued at $25,000, which company is indebted to the 
Hutchins estate for $40,000; that after he secured said 
stock he connived at the removal from this jurisdiction 
of all the assets of said company, and that since the re¬ 
moval of its property from Washington it has disap- 


pea ml, and no part of the indebtedness of the estate has 
been paid. She further averred that Lee Hutchins is 
also in possession of the New Hampshire property, over 
500 acres, known as “Governor’s Island,” valued by the 
deceased at $200,000; and has received all the revenue 
therefrom since the death of decedent and appropriated 
it to his own use; that he is also in possession of a cer¬ 
tain farm in the State of Maryland, valued at $50,000, 
the legal title of which stood in his name but belonged 
to the decedent and was a part of the estate; and that 
he has mortgaged said property for his own benefit. She 
further averred that under the 1908 “will,” now offered 
for probate, he is entitled to 20 per cent of the net in¬ 
come less one-third, which one-third by the “will” is 
directed to be used in liquidation of the indebtedness 
of the estate, and under said “will” this appellant is 
entitled to receive 40 per cent, she having the further 
right to relinquish her claim under any “will” and take 
her statutory right of one-third at any time that she may 
so elect; that the basis of loans to her had theretofore 
been fixed at $15,000 per year and she had no objection 
to a loan or loans being made to Lee Hutchins on the 
same basis; i. e., at the rate of $7,500 a year, provided 
he first account for the property, and the income there¬ 
from, that he is withholding from the estate, as until 
such an accounting is had it will be impossible to ascer¬ 
tain what his rights are in the net income in the hands 
of the Trustee. Appellant in her answer further averred 
that in justice to all the parties interested in the estate 
the Trustee should be authorized and directed by a gen 
eral order to be passed in the cause, to from time to 
time, upon demand, loan to each of the parties inter¬ 
ested in this estate their minimum proportionate part of 
the accumulated net income from the estate then in hand. 
(Record, pages 4 and 5.) 



No proof was taken and no accounting bad, and 
the court on the same day that the answers were tiled 
passed a decree authorizing and directing the Trustee to 
loan to Lee Hutchins on the security of his share in the 
estate, the sum of $40,000 for three years, at 0 per cent 
interest. (Record, pages 5 and 6.) 

Believing that this decree was an unjustifiable use of 
the discretionary powers of the court and in direct vio¬ 
lation of her rights, and detrimental to her interest, 
appellant appealed therefrom. 


ASSIGNMENT OF ERRORS. 

1. The Court erred in authorizing a loan of $40,000 to 
Lee Hutchins out of the trust fund in the Trustee’s 
hands without first ascertaining as a fact the minimum 
interest of Lee Hutchins in said fund. 

2. The Court erred in authorizing a loan of $40,000 
to Lee Hutchins out of the net accumulated rents then in 
the Trustee’s hands in that, under the pleadings then 
before the Court, it was apparent that said loan was in 
excess of said Lee Hutchins’ minimum interest in said 
net accumulated rents then in the hands of the Trustee. 


ARGUMENT. 


I. 


It took appellant from April, 1912, to June, 1915, 
after having filed three petitions, and each of them com¬ 
ing to this Court on appeal, before some satisfactory legal 


method could be devised (as nothing could be agreed 
upon between the parties), before she could secure a por¬ 
tion of the income that legally belonged to her from this 
large estate, which portion she secured as a loan based 
upon her minimum interest in the net accumulated rents 
then in the Trustee's hands , which was determined to be 
only sufficient to warrant a loan to her at the rate of 
$15,000 a year. Yet on the same day that a petition of 
Lee Hutchins was presented to the Court, although an 
answer was filed averring that he is now in possession 
of more than $300,000 worth of real property and $100,- 
000 worth of personal property of the estate, the income* 
from which ($40,000) he has applied to his own use and 
benefit, and in face of the fact that his own petition 
filed in the cause points out that his minimum interest in 
the estate is only one-half of that of appellant , who is 
not in possession of any part of the estate, a loan of 
$40,000—one-half of the fund on hand—is loaned to him 
without the slightest inquiry into what his real interest 
is. 

That the Court so acting committed a grave error and 
was not exercising a proper use of its discretionary 
power seems too obvious for comment. 

As pointed out by this Court in the case of Hutchins 
vs. the Estate of Stilson Hutchins, 41 Appeals 122, one- 
third of the net income of the estate the Trustee and 
executors are directed to use in liquidation of the debts; 
and the Trustee in his answer stated the total net funds 
that have come into his hands from the real estate was 
$220,000. If we reduce this by one-third, the amount to 
be applied to the indebtedness of the estate, there is a 
balance of $146,007; 20 per cent of this amount—Let* 
Hutchins’ share under the 1908 will—therefore was $29,- 
333. So on the 20th of September, 1910, the date of 
the decree here appealed from, irrespective of his in- 


debtedness to the estate for the income received by him 
from the property belonging to the estate as set forth in 
appellant’s answer to his petition—excluding all that— 
Lee Hutchins’ interest under the 1908 will, if he should 
have died the day following the date of the decree, would 
have been $29,333. This can hardly be said to have been 
sufficient security for a loan of $40,000. Or, if you in¬ 
clude in the estimate of the value of his interest the net 
income from the personal property, which the Trustee 
reported amounted at that time to $110,000, there would 
be a total fund in which he was interested of $330,000 
less one-third, which the 1908 will provides shall be ap¬ 
plied to indebtedness, leaving a balance of $224,000. Lee 
Hutchins’ interest, 20 per cent, would be $44,000, less the 
income received by him from the property he is with¬ 
holding from the estate, which, according to appellant’s 
answer, on the Peanut stock alone was between $30,000 
and $40,000. Certainly it can not be contended that his 
interest was sufficient for a loan of $40,000. 

Appellant is not complaining because the Court in 
authorizing a loan to Lee Hutchins of $40,000 leaves 
too narrow a margin on the safe side between $40,000 
and his interest in the fund to make it a good loan. 
She does not believe that she has anv interest in, or anv 
right to suggest how that portion of the fund in the 
Trustees hands belonging to Lee Hutchins, if there is 
any such fund, shall be loaned; that is a matter between 
himself and the Trustees and the Court. The serious 
part of the trial justice’s act was that it authorized the 
loaning of a part of appellant's money to Lee Hutchins 
in the face of her protest and without sufficient security. 
This is demonstrated by the following figures: 

Appellant’s minimum interest in the fund, taking it 
at $330,000, which was reported by the Trustee, less 
one-third provided by the 1908 will for reduction of 


debts, and basing it upon the 40 per cent devised to her 
by the 1908 will, would be $88,000, but under the law at 
any moment she could elect to take her dower interest, 
which would be one-third, or $112,000. She had already 
borrowed on her interest out of the fund $50,000. That 
would leave $62,000 that she would be entitled to re¬ 
ceive forthwith from the Trustee out of the net accumu¬ 
lated rents if she should at any time elect to take her 
dower right. There was only $80,000 on hand, and in 
recommending a $40,000 loan to Lee Hutchins for three 
years, it was obvious the Trustee was not reserving that 
amount on hand to pay her. Consequently a part of her 
money would be tied up in a loan to Lee Hutchins. This 
was the condition of affairs without taking into con¬ 
sideration Walter Hutchins’ and Mildred Rodgers’ in¬ 
terest, the other parties interested in the fund. So much 
for what the figures show. 

II. 

In authorizing the Trustee to make a $40,000 loan to 
Lee Hutchins in the face of the pleadings in this case, 
was serious error, we submit does not require more than 
the mere statement of the proposition to establish. Here 
is a charge that a beneficiary of an estate is withholding 
from said estate, and appropriating to his own use, 
real estate valued at $300,000 and personal property 
valued at $100,000, and for four years has received all 
the income, between $30,000 and $40,000 from the per¬ 
sonalty alone, asking for a loan of $40,000 upon his 
minimum interest in the estate, which minimum interest 
is a life-estate of 20 per cent in two-thirds of the net 
income from the estate, which we have previously point¬ 
ed out only amounts to $29,333. No doubt it will be 
contended that the averments in appellant’s answer are 
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mere conclusions and not a statement of facts. What¬ 
ever they may he in form, in substance they are represen¬ 
tations to a Court of Equity of a condition of affairs 
which it was the duty of that court to pause long enough 
to investigate bv the taking of testimonv or to make an 
examination of the record in the case to see whether 
they were idle vaporings or based upon fact, not to 
utterlv disregard them when thev were not even denied 
and to make a loan of this magnitude out of the funds 
of an estate as complicated as this, and one that has been 
subject to constant litigation between these parties for 
more than four years. 

We respectfully submit that in view of the numerous 
proceedings heretofore had in this cause, and the rights 
and necessities of the parties to the use of at least a 
portion of their shares of the large net income pending 
the probating of a will or an intestacy being declared, 
it is only proper that the court below should pass some 
order in the cause for the protection of everyone inter¬ 
ested therein; and the character of order suggested by 
appellant in her answer was predicated upon the theory 
previously adopted by the court that it was proper to 
make loans from time to time to the parties based upon 
the value of their respective interest in the accumulated 
net fund in the hands of the Trustee. For instance, 
Mrs. Hutchins' minimum interest, being the largest of 
any of the others, the basis of loans to her being fixed 
at $15,000 a year, the basis of loans to Lee Hutchins 
should be fixed at $7,500 a year (if we should disregard 
the question of an accounting), and the basis of Walter 
Hutchins should he fixed at his minimum interest in 
the fund, and Mildred Rodgers likewise. Such an order 
would protect the rights of everyone, and do away with 
the necessity of petitioning the court and waiting six 
months for a decision, and then being further subjected 
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to appeals taken for spite. The failure of the court to 
make such a reasonable and appropriate order in the 
cause has resulted in four appeals on this one matter 
alone, and there is another one on the way. We re¬ 
spectfully submit that it is certainly within the power 
of this Court to deal with this condition of affairs in a 
broad way so that its decision will have the proper ef¬ 
fect upon the court below. It is not in this record, but 
is not at all unseemly, we think, and is apropos, to call 
this Court’s attention to the long and tiresome litigation 
surrounding the estate of Stilson Hutchins. And any¬ 
thing that can be done to relieve the innocent parties 
who are subjected to this litigation, as well as the courts 
and the community at large, should be done. Such an 
order as above suggested would be not only appropriate 
but what Equity would seem to demand. 

For the reasons stated we submit that the decree of 
the court below appealed from should be reversed. 

Respectfully submitted, 

John C. Gittings, 

A ttorney for Appellant. 
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Statement. 

By order of September 26, 1916, the Supreme Court 
of the District of Columbia authorized and directed this 
appellee, William J. Dante, trustee, to invest at 6 per 
cent interest, $40,000 of the trust funds in his hands, 
the investment being in the form of a loan to Lee Hutch¬ 
ins, represented by his note payable on or before three 
years after date, with interest payable semi-annually, and 
secured by an assignment and deed of trust upon all the 
right, title, and interest of said Lee Hutchins in the estate 
of Stilson Hutchins, deceased (Rec., pp. 5-6). Said order 
was entered following a petition by Lee Hutchins pray¬ 
ing for a loan of $50,000 for a period of five years (Rec., 
pp. 1-2), to which this appellee filed an answer recom¬ 
mending a loan of $40,000, and that the loan be for three 
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years, instead of five, and that the interest be payable 
semi-annually (Rec., p. 3). 

The making of said investment was opposed by Rose 
Keeling Hutchins (Rec., pp. 4-5). She made no showing 
that Lee Hutchins’ entire minimum interest in his father s 
estate would be insufficient security for said $40,000 
loan, nor that she believed it would be in anywise in¬ 
sufficient. Her claim was that it was “impossible to 
ascertain what his (Lee Hutchins’) rights are in the net 
retits in the hands of the trustee until an accounting 
is had concerning “the property and income therefrom 
that he is withholding” (Rec., p. 5). Mrs. Hutchins 
made no averments of fact as to ownership by the estate 
of any property supposed to be withheld by Lee Hutch¬ 
ins. Her answer embodied statements of mere conclu¬ 
sions, as follows: 

(1) That “Lee Hutchins is unlawfully with¬ 
holding from the estate certain shares of the 

Columbia Peanut Company”; 

(2) That “he is also withholding from the estate 
certain shares of stock of the isher Ari ( ompany ; 

(3) That “he connived at the removal” from this 
District of property of said Fisher Art Com¬ 
pany; that said property has, since removal, 
“disappeared”; and that an indebtedness of said 
company to the Stilson Hutchins Estate amount¬ 
ing to over $40,000 remains due and unpaid; 

(4) That “he is also in possession of the prop¬ 
erty in New Hampshire containing 500 acres or 
more, known as ^Governor s Island valued by 
deceased at $200,000”; 

(5) That “he is also in possession of a certain 
house and farm land in the State of Maryland 
valued at $50,000, the legal title to which stands 
in his name, but claimed by decedent as part of 
his estate and he has mortgaged said property 
for his own benefit.” 

The court below deemed these statements insufficient. 



ARGUMENT. 


In Hutchins vs. Dante, 40 App. D. C., 262, this court 
held that the equity court had jurisdiction to administer 
this trust, and to direct the proper investment of accumu¬ 
lated income pending the probate of decedent’s will. 

In Hutchins vs. Hutchins, 43 App. D. C., o44, this 
court held that the equity court was justified, under its 
power to direct the proper investment of accumulated 
income, in making a loan of $35,000 to the piesent appel¬ 
lant, Rose Keeling Hutchins, secured upon her interest 

in the estate, which loan was made. 

In Dante vs. Hutchins, 44 App. D. C., 86, this court 
held that, during the conservation period in this trust 
estate, no party has any specific interest in the income 
accruing therein, and that it may be applied oi in\ ested 
in the interest of the trust estate generally, leaving the 
adjustment of rights of the parties to the “final settle¬ 
ment of the whole estate.” This decision followed the 
previous ruling in Hutchins vs. Dante, 40 App. D. C., 
262, that the equity court “has not the powder of distri¬ 
bution conferred by statute on the probate court. 

1. In view of these decisions, it is submitted that this 
court is bound to disregard the suggestion made on page 
7 of appellant’s brief, that the equity court must always 
keep on hand, uninvested , sufficient of the net lents 
accruing, to pay instantly to the appellant the value of 
her dower in uninvested cash “if she should, at any 
time , elect to take her dowser right.” 

2. It is further submitted that there was no “unjustifi¬ 
able use of the discretionary powers” of the court in 
directing the making of this investment. The court 
w r as necessarily familiar with the general situation in the 
trust estate, and also had the benefit of the recommenda¬ 
tion of the trustee, who necessarily had an intimate 





4 

knowledge of the entire estate. The court was not re¬ 
quired to take cognizance of indefinite and ambiguous 
charges, which omitted averments of fact, and stated 
mere conclusions from undisclosed bases from which it 
was sought to raise the inference that the trustee had 
been remiss in not taking over assets w r hich appellant 
here vaguely suggests may belong to the trust estate, 
and without even the averment that the appellant had 
ever made any effort to require, or even to justify, the 
trustee in asserting a claim to the property. 

3. Moreover, if the corpus and income of the trust 
estate were augmented by the inclusion of the property 
referred to, Lee Hutchins’ interest in the estate of Stilson 
Hutchins, which interest stands as security for the loan, 
would be necessarily augmented. Any recovery from 
him for the benefit of the estate w T ould increase his 
interest in the trust estate, though it might reduce his 
private property outside of the estate, w T hich private 
property is not involved in the security for the loan. 

To withhold making investments of the moneys of the 
trust estate, with the consequent loss of interest, some 
showing should be made of facts indicating that the 
security is not adequate. It is confidently affirmed that 
this record discloses no facts from which the court can 
infer that the investment places the fund in any jeopardy. 

For the reasons stated, the order appealed from should 
be affirmed. 

Respectfully submitted. 

GEORGE E. SULLIVAN, 

Attorney for Appellee , William J. Dante , Trustee. 





